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ABSTRACT

This article argues that the landmark 2023 decision by the Supreme
Court in Students for Fair Admissions v. Harvard (SFFA) not only
eliminated affirmative action and the use of race in college
admissions decisions but has also led to a contagion effect on efforts
to diversify corporate boards.

While there has been some progress on corporate board diversity
over the past few years, this headway seems to be in jeopardy since
the SFFA decision. Courts have invalidated both state regulations
and the NASDAQ stock exchange listing requirement that both tried
in different ways to mandate board diversity. Large institutional
investors, which previously focused on the diversity of the board of
their investee companies, have significantly shifted their policies
given the current political climate and backed off from carrying the
banner of improving board composition.

The trend in corporate board diversity suggests uneven and
inconsistent progress. Data indicates that large U.S. companies are
reversing the trend to appoint women, people of color, and those
who self-identify as LGBTQ+ to their boards.

The benefits of diversity are well known, especially on corporate
boards, where divergent experiences and differing backgrounds
help boards avoid groupthink and better fulfill their oversight duties.
With mandated quotas no longer constitutionally possible, other
methods to improve diversity are needed.

* Melinda Roth is currently a Visiting Associate Professor at the Washington and Lee
University Law School. Tel: 202 714 8172; Email: melindaroth24@gmail.com. Thank you
to Madison Klimchak and Sarah Horowitz for excellent research.
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INTRODUCTION

Popular culture often depicts corporate boards as consisting of old white
men. The opening clip of the Coen Brothers movie “The Hudsucker Proxy”
shows a typical American boardroom: 15 old white men sitting around a
conference table.! Most people quickly recognize the recurring and
stereotypical image of the company’s board: one demographic and no
diversity.?

While there has been some progress on corporate board diversity, this
headway is now in jeopardy.® The 2023 landmark Supreme Court decision
disallowing affirmative action, Students for Fair Admissions v. President
and Fellows of Harvard College (SFFA), has had a chilling effect on efforts
to improve corporate board diversity.* This decision departed from the long-
time precedent that had permitted colleges and universities to use race as a
factor in admissions to promote educational diversity.’

Although the SFFA decision was nominally limited to college
admissions, its doctrinal reverberations have rapidly spread well beyond the
university gates.” Numerous lawsuits, for example, now challenge the
validity of corporate hiring practices.” At the same time, the current
presidential administration and significant headwinds are now focused on

! See THE HUDSUCKER PROXY, Tubi TV, at 08:36 (Ethan Coen 1994) (noting there were 16
old white men until the CEO throws himself out of the window of the skyscraper to start the
story).

2 In my Business Associations law school classes, I show the opening clip of “The
Hudsucker Proxy.” I pause the clip to ask, “What do you notice about this scene?” Without
fail, an eager law student calls our attention to the fact that the board is composed of a
bunch of old white men.

3 Merel Spierings, Corporate Boards Are More Diverse Than Ever, But the Pace of Growth
Is Slowing, CONE. BD. (Nov. 20, 2023), https://www.conference-
board.org/publications/pdf/index.cfm?brandingURL=corporate-boards-are-more-diverse-
but-pace-of-growth-is-slowing [https://perma.cc/3BS2-NVGU].

4 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181
(2023).

5 See Grutter v. Bollinger, 539 U.S. 306, 343 (2003), abrogated by, Students for Fair
Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181 (2023) (holding that
narrowly tailored race-conscious admissions policies could survive strict scrutiny); Regents
of the Univ. of Cal. v. Bakke, 438 U.S. 265, 31415 (1978), abrogated by, Students for Fair
Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181 (2023) (plurality
opinion).

¢ Ishan K. Bhabha, Erica Turret & Peggy Xu, One Year Later: The Implications of SFFA for
Corporate America, HARV. L. SCH. F. ON CORP. GOVERNANCE (Aug. 6, 2024),
https://corpgov.law.harvard.edu/2024/08/06/one-year-later-the-implications-of-sffa-for-
corporate-america/ [https://perma.cc/LY93-8444].

7 See, e.g., Complaint at 2, Do No Harm v. Pfizer Inc., 646 F.Supp.3d 490 (S.D.N.Y. Sep.
15, 2022) (No. 1:22-cv-07908); Complaint at 2, Am. All. for Equal Rts. v. Fearless Fund
Mgmt., LLC, 103 F.4th 765 (11th Cir. 2024) (No. 1:23-cv-03424).


https://www.conference-board.org/publications/pdf/index.cfm?brandingURL=corporate-boards-are-more-diverse-but-pace-of-growth-is-slowing&utm_source=chatgpt.com
https://www.conference-board.org/publications/pdf/index.cfm?brandingURL=corporate-boards-are-more-diverse-but-pace-of-growth-is-slowing&utm_source=chatgpt.com
https://www.conference-board.org/publications/pdf/index.cfm?brandingURL=corporate-boards-are-more-diverse-but-pace-of-growth-is-slowing&utm_source=chatgpt.com
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eliminating Diversity, Equity, and Inclusion (DEI) initiatives, including
those in the corporate world. These efforts also include private actions
against corporations, including major institutional investors, to abolish their
DEI programs.® The largest investment funds in the U.S. have morphed from
shareholder activists promoting corporate board diversity to more
mainstream institutional investors who go along with corporate management
and no longer press for change.’

Moreover, courts have invalidated mandated board diversity regulations
in states like California, and at the National Association of Securities Dealers
Automated Quotations Stock Market LLC (NASDAQ)."” Before the
required board diversity law in California was challenged, as an example,
the gender balance of California companies rose from 35" to 13™ nationally
in terms of board diversity.!' Had the mandated gender diversity law been
upheld, it is likely Californian companies would have moved further up the
national rankings for corporate board diversity to 2™ place.'?

Board diversity is now holding steady or even decreasing.”® Data from
the first part of 2025 indicates that large U.S. companies are reversing the

8 See, e.g., Do No Harm v. Pfizer Inc. 126 F.4th 109 (2nd Cir. 2025).

%See, e.g., Ross Kerber, Vanguard Dials Back Diversity Language for U.S. Corporate
Boards, REUTERS (Feb. 5, 2025), https://www.reuters.com/world/us/vanguard-dials-back-
diversity-language-us-corporate-boards-2025-01-31/ [https://perma.cc/SDXK-5GGH];
Saijel Kishan, State Street Shelves Board Diversity Goals Amid DEI Backlash, BLOOMBERG
NEwS (Mar. 3, 2025), https://www.bloomberg.com/news/articles/2025-03-03/state-street-
shelves-board-diversity-goals-amid-dei-backlash [https://perma.cc/YHES-PKQH];
BlackRock and Vanguard Release 2025 Proxy Voting Guidelines, COOLEY (Feb. 5, 2025),
https://www.cooley.com/news/insight/2025/2025-02-05-blackrock-and-vanguard-release-
2025-proxy-voting-guidelines [https://perma.cc/LDIE-53EG] (noting removal of prior
numerical board-diversity targets).

10 See Crest v. Padilla, No. 20ST-CV-37513, 2022 WL 1073294, at *19 (Cal. Super. Ct.
Apr. 1, 2022) (striking down California’s board diversity law under state constitution).

! Raquel Fox, The Search for Board Diversity: Practical Tips, Statistics on Progress,
SKADDEN (Apr. 13, 2021), https://www.skadden.com/insights/publications/2021/04/the-
informed-board/the-search-for-board-diversity [https://perma.cc/DJ2F-7JDX].

21d

13 See DELOITTE CTR. FOR BD. EFFECTIVENESS, MISSING PIECES REPORT: THE BOARD
DIVERSITY CENSUS OF WOMEN AND MINORITIES ON FORTUNE 500 BOARDS (2023); see also
Sun Yu, Women in Business: Trump Administration Pushback Hits US Gender Diversity
Efforts, FIN. TIMES (June 17, 2025), https://www.ft.com/content/c234079a-f5cb-455e-a3dd-
bc44de7235ee [https://perma.cc/PSR8-E28L] (discussing gender diversity); and Carolyn
Crist, DEI Progress on Corporate Boards May Be Slowing, HR DRIVE (Aug. 30, 2024),
https://www.hrdive.com/news/dei-progress-on-corporate-boards-may-be-slowing/725769/
[https://perma.cc/E3YF-SMGK] (discussing racial diversity); and Merel Spierings, US
Public Company Board Diversity in 2023: How Corporate Director Diversity Can
Contribute to Board Effectiveness, HARV. L. SCH. F. ON CORP. GOVERNANCE (Feb. 24,
2024), https://corpgov.law.harvard.edu/2023/11/24/us-public-company-board-diversity-in-
2023/ [https://perma.cc/524Y-4XT8] (identifying that the percentage of directors who
identify as LGBTQ+ is shrinking).


https://www.skadden.com/insights/publications/2021/04/the-informed-board/the-search-for-board-diversity
https://www.skadden.com/insights/publications/2021/04/the-informed-board/the-search-for-board-diversity
https://www.hrdive.com/news/dei-progress-on-corporate-boards-may-be-slowing/725769/
https://corpgov.law.harvard.edu/2023/11/24/us-public-company-board-diversity-in-2023/
https://corpgov.law.harvard.edu/2023/11/24/us-public-company-board-diversity-in-2023/
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trend to appoint women to their boards.'* In fact, the percentage of women
being appointed to the boards at S&P 500 firms decreased from 41% for
2024 to 37% for the first five months of 2025."° This is the lowest percentage
of female appointments in six years.'® There is also a slowdown in racial
diversity as the share of Russell 3000 company non-white directors fell from
48% to 31% from 2022 to 2024."7 In addition, for new directors who identify
as LGBTQ+, the proportion has fallen from 15% of board seats in 2023 to a
mere 3% in 2024 for the S&P 500 companies, and from 21% in 2023 to the
same paltry 3% in 2024 for the Russell 3000 companies.'® Some of this may
be due to issues of willingness to self-identify, but the decreases regarding
sexual orientation diversity are dramatic."’

This article argues that the SFFA decision has served to chill any
continued efforts to increase diversity on corporate boards. Even though the
SFFA decision was focused on college admissions, its ramifications have
trickled down to corporate boards. Given the significant literature on the
benefit of diversity at the corporate board level, this article will focus more
on the current status of board diversity mandates and subsequent challenges.

Part II of the article discusses the SFFA4 decision, its legal framework,
and consequences. The benefits of corporate board diversity are briefly
discussed in Part I1I. Part IV details the state level mandates and challenges,
as well as the NASDAQ diversity disclosure rules. In Part V, the changing
role of institutional investors is examined. Part VI provides data and trend
analysis to show a slowdown in new board appointments for women, non-
white directors, and those who identify as LGBTQ+. Finally, Part VII offers
some policy recommendations given the post-SFFA4 world and the current
DEI-challenged environment.

I.  THE SFFA DECISION

4 Yu, supra note 13.

Sd

16 1d.

17 Press Release, The Conference Board, Study: Corporate Boards are More Diverse Than
Ever (Dec. 3, 2024), https://www.conference-board.org/press/board-composition-2024
[https://perma.cc/KJ63-SHXU].

18 Matteo Tonello, Board Practices and Composition: 2024 Edition, HARV. L. ScH. F. ON
CoORP. GOVERNANCE (Dec. 12, 2024), https://corpgov.law.harvard.edu/2024/12/12/board-
practices-and-composition-2024-edition [https://perma.cc/758F-J6WQ)].

Y


https://www.conference-board.org/press/board-composition-2024
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A. Students for Fair Admissions, Inc. v. President and Fellows of
Harvard College

The Supreme Court’s 2023 decision in Students for Fair Admissions,
Inc. v. President and Fellows of Harvard College (SFFA) marked a turning
point in the legal treatment of race-conscious decision-making.?’ The Court
held that the admissions policies at both Harvard College and the University
of North Carolina violated the Equal Protection Clause by failing to meet the
stringent criteria for the permissible use of race in college admissions.?' Race
may only be considered as a “plus” factor when three conditions are met:
(1) the policy must satisfy strict scrutiny by being narrowly tailored to serve
a compelling interest; (2) the policy must not stereotype or discriminate
negatively against any racial group; and (3) the consideration of race must
be temporary, with a clearly defined endpoint.”* The Court found that neither
Harvard nor the University of North Carolina’s admissions programs met the
outlined requirements.”®> While both universities asserted a compelling
interest in achieving diversity, the Court concluded that their admissions
programs lacked sufficient specificity and measurable endpoints and that
they impermissibly relied on race as a consideration for admission.?*

Although this decision was several years—and admissions cycles—ago,
the White House remains concerned that many universities are still using
race as a factor for admission.”® To this extent, President Trump issued an
executive order that requires universities to be more transparent about their
admissions policies and report data to the Department of Education.’® A
statement from the White House announcing this executive order stated,
“[TThe persistent lack of available data—paired with the rampant use of
‘diversity statements’ and other overt and hidden racial proxies—continues
to raise concerns about whether race is actually used in practice.””” This

20 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181
(2023).

21 See id.

2 Id. at 213.

BId

24 Id. at 214,218, and 221.

25 See Lexi Lonas Cochran, Trump Signs Memo Requiring Transparency in College
Admission Practices, HILL (Aug. 7, 2025),
https://thehill.com/homenews/education/5440924-executive-order-university-admissions/
[https://perma.cc/236P-LXLH].

26 Memorandum on Ensuring Transparency in Higher Education Admissions, 2025 DAILY
Cowmp. PReS. Doc. 837 (Aug. 7, 2025).

27 Id.; Juan Perez Jr. & Biance Quilantan, Trump Plans to Force New Disclosure of College
Admissions Data, POLITICO (Aug. 7, 2025, at 21:03 ET),

https://www.politico.com/news/2025/08/07/trump-force-disclosure-college-admissions-
data-00497737 [https://perma.cc/XY3A-5RMS].


https://thehill.com/homenews/education/5440924-executive-order-university-admissions/
about:blank
about:blank
about:blank
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executive order corresponds with recent guidance to all federal agencies
from the Department of Justice which states that race-based programs and
scholarships are likely illegal.*®

While SFFA was rendered in the context of higher education, the
landmark decision has already begun to influence how institutions—
including private employers, corporate boards, and government agencies—
approach diversity initiatives more broadly. The Court’s emphasis on
individualized consideration, race-neutral alternatives, and temporal limits
has spurred legal and policy debates about the viability of long-standing
affirmative action frameworks outside academia.” Companies and
institutions are increasingly scrutinizing their diversity, equity, and inclusion
(DEI) policies to ensure compliance with evolving interpretations of equal
protection and anti-discrimination law.*® In this way, the SFFA decision
represents not just a rebuke of specific university admissions policies, but
also a catalyst for a broader reexamination of race-conscious practices in
American public and private life.

As one example, Nancy Leong writes in her recent article, Diversity
Messaging After Affirmative Action, that law school diversity messaging has
decreased since the SFFA decision.>’ She utilizes data from three sources to
show that: (1) 73% of law schools changed their application materials;
(2) 44% of law schools changed hiring announcements; and (3) 54% of law
schools changed their DEI websites all to reflect decreased diversity
messaging.’? The latter two categories are especially noteworthy, since
similarly to corporate board recruiting, the SFFA decision did not explicitly
address using race as a criteria for hiring faculty, or how a university (or law
school) should show diversity statistics on their website.™

28 See Memorandum from the Att’y Gen. to all Fed. Agencies (July 29, 2025),

https://www justice.gov/ag/media/1409486/d1?inline [https://perma.cc/D7UA-2CPH].

29 SFFA in the Courts: Where we are Before the Administration Change, FOLEY HOAG (Jan.
17, 2025), https://foleyhoag.com/news-and-insights/publications/alerts-and-
updates/2025/january/sffa-in-the-courts-where-we-are-before-the-administration-
change/#:~:text=Outside%200f%20higher%20education%2C%?20litigants,cases%20did%20
reach%?20the%20merits [https://perma.cc/TY W6-6JFN].

30 See Merel Spierings, Diversity, Equity, and Inclusion in the 2024 Proxy Season: A New
Era of Scrutiny, HARV. L. SCH. F. ON CORP. GOVERNANCE (June 13, 2024),
https://corpgov.law.harvard.edu/2024/06/13/diversity-equity-and-inclusion-in-the-2024-
proxy-season-a-new-era-of-scrutiny/ [https://perma.cc/3QTP-HHWG].

31 Nancy Leong, Diversity Messaging After Affirmative Action, 109 MINN. L. REV. 1059,
1059 (2025).

32 Id. at 1070.

3 Id. at 1071.


https://www.justice.gov/ag/media/1409486/dl?inline
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B.  Subsequent Rise (and Fall) of DEI

The past decade is marked by a pronounced surge in corporate Diversity,
Equity and Inclusion (DEI) initiatives. Corporate DEI initiatives have been
driven by a convergence of stakeholder pressure, reputational risk,
regulatory nudges, and investor activism.** Following the murder of George
Floyd in 2020 and the ensuing social movements and protests, many
companies issued public diversity commitments, adopted Environmental,
Social, and Governance (ESG) frameworks inclusive of increased racial
equity, and pledged to have greater diversity for both their boards and
executives.”’

These commitments following Floyd’s murder were not simply
performative. For example, the CEO of premier investment bank Goldman
Sachs, David Solomon, stated that the firm would no longer help any
company go public if the company did not have at least one member of the
board of directors representing some form of diversity.*® Another concrete
example to the focused response is the widespread increase in the
appointments specifically of Black directors to corporate boards. Research
showed that between 2019 and 2020, appointments of Black directors surged
by as much as 185%.*’

As described in greater detail in Section IV below, California enacted
several diversity mandates for publicly traded companies headquartered in
that state.”® NASDAQ also adopted a new rule which required companies
listed on that exchange to disclose board diversity statistics and either meet
minimum diversity targets for their boards or explain their failure to comply

34 See, e.g., Gina-Gail S. Fletcher & H. Timothy Lovelace, Jr., Corporate Racial
Responsibility, 124 CoLuM. L. REv. 361, 363—-64 (2024); and Tracy Jan, Jena McGregor &
Meghan Hoyer, Corporate America’s $50 Billion Promise, WASH. POST (Aug. 24, 2021,
19:03 ET), https://www.washingtonpost.com/business/interactive/2021/george-floyd-
corporate-america-racial-justice/ [https://perma.cc/7LRR-4K85].

33 Fletcher & Lovelace, supra note 34; Jan, McGregor & Hoyer, supra note 34.

36 Hugh Son, Goldman CEO Says Firm Won't Take Companies Public that don’t Have at
Least One Diverse Board Member, CNBC (Jan. 23, 2020),
https://www.cnbc.com/2020/01/23/goldman-wont-take-companies-public-that-dont-have-at-
least-one-diverse-board-candidate-ceo-says.html [https://perma.cc/SLB5-6T3N].

37 Vicki L. Bogan, Ekaterina Potemkina & Scott E. Yonker, What Drives Racial Diversity
on U.S. Corporate Boards? Mandates or Movements 5 (Oct. 29, 2021),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3952897 [https://perma.cc/6 WMW-
PU8V] (unpublished manuscript).

3% A.B. 979, 2019-20 Leg., Reg. Sess. (Cal. 2020) (codified at Cal. Corp. Code §§ 301.3,
301.4,2115.6).


https://www.cnbc.com/2020/01/23/goldman-wont-take-companies-public-that-dont-have-at-least-one-diverse-board-candidate-ceo-says.html
https://www.cnbc.com/2020/01/23/goldman-wont-take-companies-public-that-dont-have-at-least-one-diverse-board-candidate-ceo-says.html
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with the rule.’” These efforts reflect a broader trend of embedding social
equity considerations into corporate governance frameworks.

However, the legal and political backlash to these mandated measures
was both quick and decisive. The California courts struck down the corporate
board diversity mandates as unconstitutional under the state’s equal
protection clause.** NASDAQ’s corporate diversity mandate was also
challenged and eliminated.*!

Both legal developments and its costs have catalyzed a broader retreat
from DEI across corporate America. In the corporate world, one report
estimated that companies spent $9.3 billion on DEI in 2022.*

In 2024 and 2025, several well-known companies—including
McDonald’s, Target, and Comcast—faced shareholder or employee
litigation alleging that DEI policies constituted unlawful reverse
discrimination.*> DEI specialists have seen their ranks shrink or rebranded,
with high-profile departures and budget cuts across the tech, finance, and
media sectors.** The political prominence of “anti-woke” capitalism,
amplified by the current political environment, has made DEI a regulatory

39 Order Approving Proposed Rule Changes, as modified by Amendments No.1, To Adopt
Listing Rules Related to Board Diversity and To Offer Certain Listed Companies Access to
a Complimentary Board Recruiting Sevice, Exchange Act Release No. 34-92590, 86 Fed.
Reg. 44,424, 44.426 (Aug. 12, 2021).

40 See Crest v. Padilla, No. 20ST-CV-37513, 2022 WL 1073294 (Cal. Super. Ct. Apr. 1,
2022) (relating to Cal. Corp. Code § 301.4); Crest v. Padilla II, No. 19ST-CV-27561, 2022
WL 1565613 (Cal. Super. Ct. May 13, 2022) (relating to Cal. Corp. Code § 301.3).

41 Alliance for Fair Bd. Recruitment v. SEC, 125 F.4th 159, 164 (5th Cir. 2022).

42 Glob. Indus. Analysts, Inc., As Diversity, Equity & Inclusion Hits $9.3 Billion in Global
Spending, Watch Out for These Key Trends in 2022, PR NEWSWIRE (Feb. 23, 2022),
https://www.prnewswire.com/news-releases/as-diversity -equity--inclusion-hits-9-3-billion-
in-global-spending-watch-out-for-these-key -trends-in-2022--301487159.html
[https://perma.cc/793G-BTZE].

43 See Lexi Lonas Cochran, McDonald’s Sued for Latino Scholarships After Ditching Some
DEI Practices, HILL (Jan. 13, 2025), https://thehill.com/homenews/education/5083087-
mcdonalds-latino-scholarships-dei-lawsuit-diversity-trump/ [https://perma.cc/SMNP-5B5Z];
Nathaniel Meyersohn, Target is Getting Hit From All Sides on DEI, CNN (Feb. 21, 2025),
https://www.cnn.com/2025/02/21/business/target-dei-lawsuit?cid=ios_app
[https://perma.cc/QVIC-SZCQ]; Lillian Rizzo, Comcast and NBCUniversal Receive FCC
Inquiry on DEI Initiatives, CNBC (Feb. 12, 2025),
https://www.cnbc.com/2025/02/12/comcast-nbcuniversal-fcc-inquiry-dei.html
[https://perma.cc/5SPK5-55CC].

44 See Cara Michelle Smith, Can Trump Actually Ban DEI? The Confusion is the Point,
SALON (Feb. 25, 2025, at 05:30 ET), https://www.salon.com/2025/02/25/can-actually-ban-
dei-the-confusion-is-the-point/ [https://perma.cc/62HG-3RUX]; Jennifer Elias & Annie
Palmer, In Trump Era, Companies are Rebranding DEI Efforts, Not Giving Up, CNBC
(Mar. 30, 2025, at 08:00 ET), https://www.cnbc.com/2025/03/30/in-trump-era-companies-
are-rebranding-dei-efforts-not-giving-up.html [https://perma.cc/U3L2-WCSN].


https://www.cnbc.com/2025/03/30/in-trump-era-companies-are-rebranding-dei-efforts-not-giving-up.html
https://www.cnbc.com/2025/03/30/in-trump-era-companies-are-rebranding-dei-efforts-not-giving-up.html
https://perma.cc/U3L2-WCSN
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and reputational flashpoint.* In this environment, many companies have
quietly deprioritized DEI programming or shifted to race-neutral “inclusive
excellence” models to mitigate legal exposure.*®

Post-SFFA, corporations must ensure their DEI strategies are legally
resilient by being grounded in race-neutral policies, and having documented
business justifications, and robust compliance protocols.*” Overt quotas and
affirmative action-style goals are increasingly vulnerable.*® The future of
corporate DEI (whether labeled as DEI or rebranded) will likely depend on
whether diversity can be integrated into fiduciary, strategic, and risk-
management frameworks that withstand constitutional scrutiny.

1L THE ROLE OF BOARDS AND THE BENEFITS OF CORPORATE BOARD
DIVERSITY

A. The Role of Boards

Before discussing the benefits of corporate board diversity, the role and
importance of the board of directors must be revisited to understand why this
all matters. Most American companies are incorporated in Delaware,*’ and
the Delaware General Corporation Law states that “[t]he business and affairs
of every corporation organized under this chapter shall be managed by or
under the direction of a board of directors.”*® Plainly speaking, members of
a corporate board play an integral role in the control and management of any
corporation. This is true outside of Delaware as well.

The board members of a public company are chosen by the company’s
sharecholders.’' Directors are legally required to not only protect the interests
of the shareholders of the company but must also place shareholder interests
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above any interests of their own.’? The board’s main function is to provide
oversight of the company’s activities.”> Shareholders vote once a year on at
least some, if not all, the members of the board.*

Serving on a corporate board can be extremely financially rewarding.”
In 2023, the average director of a public company in the U.S. was paid
$325,000 annually, with many large companies paying well in excess of that
amount.’® The financial attractiveness may factor into why board members
have been dominated by members of the proverbial “old boys club,” who
tend to keep the riches between themselves and in their known networks.

In addition, the structure of how new members are proposed to join the
board has a similar “insider” feel. Typically, a board’s Nominating
Committee, composed of the company’s board members, nominates the slate
of directors.”” It is a vicious circle as board members usually nominate
themselves (or their friends).*® A study from several years ago illustrates this
structural problem. Even though 94% of surveyed companies stated they
were looking for diverse board members to nominate, 77% of identified
board candidates came from referrals from current board members.*® Other
research shows that those who attend elite graduate schools are 9 times more
likely to be on corporate boards.* It is truly a vicious and usually non-diverse
circle.
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Corporate boards were formerly comprised of mostly corporate officers
and insiders.’ The enactment of Sarbanes-Oxley in 2002 mandated that
companies include outside directors, unaffiliated with the company, on the
company’s audit committee.”> Even before the passage of the Sarbanes
Oxley Act, the NYSE mandated that companies listed on the NYSE have a
majority of independent directors as well.**

B. The Benefits of Corporate Board Diversity

The case has been made, numerous times, for corporate board
diversity.® Legal and financial literature is filled with those making the case
for diversity of corporate boards. Diversity on boards has been associated
with greater governance outcomes, better risk oversight, and even higher
long-term firm performance.®> When boards are diverse, board discussions
are enriched, oversight is sharper, and strategic decision-making is
improved.® In corporate law, these benefits align with the fiduciary
obligations of the board of directors that are classified under the duty of care,
which requires directors to make informed, deliberative decisions on behalf
of the company.®’
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McKinsey published an extensive report on diversity in 2020, showing
that companies with greater gender diversity on their boards were 25% more
likely to have higher profits.®® Credit Suisse published a series of reports over
the years on gender diversity issues, which included findings that showed a
“diversity premium,” where companies with at least one woman on their
board outperformed all-male boards in share price performance since 2010.%°
The 2021 Credit Suisse report stated, “While at pains not to claim a causal
relationship, our prior research has highlighted how the business model of
companies with more gender diverse leadership has displayed higher returns
on capital, higher margins and lower volatility through the cycle.””® The
report states that both company valuation and the stock price of diverse
companies displays a premium. This “diversity premium” is still apparent in
2021 according to Credit Suisse’s research.”' These findings suggest that
board diversity is not just about equality or appearances but also enhances
corporate performance and resilience.

There are opposing arguments on the benefits of corporate board
diversity. In 2021, Professor Jesse Fried, a Harvard Law professor and
corporate governance expert, commented on the diversity mandate instituted
by NASDAQ (and detailed below). His focus was to draw attention to the
potential harms to shareholders.”® Professor Fried claims, “[E]ven if diverse
boards cause better corporate governance outcomes, these effects matter to
investors if, and only if, they translate into better bottom-line results: higher
stock prices.”” Fried cites studies that show that mandating diversity can
negatively impact stock prices and thus hurt investors.™

However, Professor Richard Painter, another corporate law professor
and corporate governance expert, responded to Fried’s warnings with his
own article that concluded “[b]oard diversity is good for shareholders as well
as for the economy and society as a whole.””> Professor Painter did not
discuss the constitutionality of the NASDAQ diversity mandate, but rather
focused only on Professor Fried's belief that stock price will be negatively

%8 McKINSEY & CO., DIVERSITY WINS: HOW INCLUSION MATTERS 14 (2020).

% CREDIT SUISSE RESEARCH INSTITUTE, THE CS GENDER 3000 IN 2021 : BROADENING THE
DIVERSITY DISCUSSION (2021).
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affected by the NASDAQ rule.” He found no empirical evidence supporting
Fried’s claims.”” Instead, he believed that Fried’s arguments against
corporate diversity because of their negative impact on stock prices was
based on perceived outcomes on inconclusive studies.”® For example, the
time lag between the initial announcement of either voluntary or mandatory
board diversity for a specific company and the time it takes to have those
diverse candidates actually on the board can be extensive.” Other factors can
influence the company’s stock price during all that time. In addition, a
company that voluntarily elects a more diverse board may differ from other
companies in ways that may influence the company’s stock price. Painter
claims that the focus on changes in the stock price as an indicator of firm
value is premised on two questionable assumptions: the efficient capital
markets hypothesis (ECMH) and the shareholder primacy norm, both of
which are beyond the scope of this article but do help to provide meaningful
explanations as to why Fried’s arguments may not be wholly accurate.*

In a recent article on “What Directors are Thinking,” Lawrence
Cunningham, Director of the John L. Weinberg Center for Corporate
Governance, provides some background on what types of diversity is needed
on corporate boards right now.*' Professor Cunningham states that “the most
relevant forms of diversity, then, are role and perspective diversity.”** Role
diversity refers to members of the board who represent different business
functions, including accounting, marketing, operations, etc.*® Perspective
diversity refers to board members having differing experiences in perhaps
related sectors or industries to the company.®

Professor Cunningham also discusses what he calls demographic
diversity, referring to “gender, race, and ethnicity.”® He notes the progress
made in the past decade.®® However, he also says that “intense and at times
disproportionate emphasis on demographic criteria has produced backlash
and fatigue.”®” Professor Cunningham discusses that a more balanced
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approach is required so that demographic diversity is not an end to itself to
enrich perspective.®™ As he writes, “A board's effectiveness lies not in a
checklist of traits, but in its collective ability to function.”’

I11. STATE MANDATED CORPORATE BOARD DIVERSITY AND NASDAQ
DIVERSITY DISCLOSURE RULES

In the United States, there have been several concrete actions
designed to improve corporate board diversity. These actions can be divided
into three different categories: (1) state legislation requiring disclosure of the
composition of the boards for companies headquartered in that state; (2) state
legislation mandating diversity on boards of companies headquartered in that
state; and (3) NASDAQ rules mandating diversity for companies listed on
that exchange. These actions are described in greater detail below.

To contrast the actions taken in the United States, it may be useful to
compare action taken in the European Union (EU). The EU has moved much
faster than the U.S. in improving gender diversity for corporate boards in
their countries.”® By 2026, EU companies will need to have at least 40%
female non-executive directors or 33% for all directors.”’ The EU has not,
however, mandated specific racial, ethnic, or sexual orientation
representation.’

A. California Mandates

In 2018, California passed legislation (SB 826) which mandated gender
diversity on the boards of publicly held corporations headquartered in
California.” This law required companies to have at least one female director
by the end of 2019.* By 2021, every California company was required to
have either at least two women on boards of companies with five directors,
or at least three women on boards with six or more directors.”” Financial
penalties applied to California corporations that failed to meet these
thresholds. The first violation resulted in a $100,000 fine, and subsequent
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violations resulted in $300,000 fines.”® Each director seat required to be filled
by a female director, which was not filled by a female director, counted as a
single violation.”” The California Secretary of State was required to publish
reports on the status of compliance with the requirements of SB 826.%

Professor Jesse Fried found that the penalties for non-compliance were
modest and, in most cases, much less that it would have cost the company to
add an additional director to their board.”” Fried also calculated that the
announcement of the California gender mandate decreased the stock prices
of those affected California companies by a market-adjusted 2.6%.'" This
was a loss to shareholders of over $300 million.'!

In Crest v. Padilla 11, the plaintiffs challenged SB 826 on the basis that
it violates Article I, Section 7, the Equal Protection clause, of the California
Constitution.'* The plaintiffs sought a judgment declaring the spending of
taxpayer funds to enforce SB 826 as illegal and to enjoin the California
secretary of state from spending taxpayer funds for the purposes set forth in

SB 826.'%

Under California law, classifications based on gender are considered
“suspect” classifications.'” Therefore, the court applied the strict scrutiny
equal protection analysis.'” The Crest court found that the plaintiffs carried
their initial burden to show that men and women are similarly situated for
the purposes of SB 826’s gender-based quota.'® Thus, the burden shifted to
California to demonstrate that SB 826 satisfied strict scrutiny. To satisfy
strict scrutiny, the state was required to show both (1) a compelling state
interest and (2) that the law was necessary.'"’

In Crest v. Padilla II, the court found that the general goal of gender
parity on corporate boards is not a compelling state interest.'”® In fact, the
court stated that “there is no compelling governmental interest in remedying
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societal discrimination.”'® The court also found that gender-based

classification is not necessary to achieve state interests.''” According to the
court, SB 826’s use of gender-based classification is not necessary to boost
California’s economy, improve opportunities for women in the workplace,
or protect California taxpayers, public employees, pensions, and retirees.''!
Finally, the court found that SB 826 is not narrowly tailored to serve that
compelling state interest.''> The court held that the state presented no
evidence that the legislature considered gender-neutral alternatives to
achieve the state’s goals, including amending existing anti-discrimination
laws or enacting new anti-discrimination laws focusing on the board
selection process.''® Further, the state did not prove that the gender-based
classification was limited in scope and duration, or that it was actually
remedial.'"* Therefore, the court enjoined implementation of SB 826 and its
enforcement.' "

On September 30, 2020, California passed AB 979, adding California
Corporations Code Sections 301.4 and 2115.6."'° This bill required all
California-headquartered publicly traded companies to appoint a minimum
number of individuals from underrepresented groups onto their boards.'"’
The legislation defined underrepresented groups to include individuals from
“Black, African American, Hispanic, Latino, Asian, Pacific Islander, Native
American, Native Hawaiian, or Alaska Native . . . gay, lesbian, bisexual or
transgender” communities.''®

Depending on the size of the company, the new legislation mandated
between one to three new board members from these underrepresented
groups.'"” According to the law, at least one director from an
underrepresented community had to be appointed by the end of 2021, and

either two or three diverse directors, depending on board size, by the end of
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2022."?° Noncompliance resulted in a $100,000 fine for an initial violation
and a $300,000 fine for subsequent violations.'?'

In Crest v. Padilla I, a California superior court ruled the law
unconstitutional in 2022, finding that it violated the state constitution’s Equal
Protection clause.'?

The Alliance for Fair Board Recruitment, a Texas non-profit with
members “who are seeking employment as corporate directors as well as
shareholders of publicly traded companies headquartered in California,” also
filed a lawsuit in the U.S. District Court for the Central District of
California.'”® They challenged the California mandated diversity legislation
under the Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution.'* It should be noted that the Alliance for Fair Board
Recruitment was founded by Edward Blum, the conservative activist behind
the SFFA decision.'” The Alliance for Fair Board Recruitment also
contended that the California statute violated the prohibition in 42 U.S.C.
§ 1981 against discrimination on the basis of race in the making and
enforcing of contracts by “hindering those who do not identify as members
of California’s favored ‘underrepresented communitifies]” from securing
contracts for board of director positions at corporations headquartered in
California.”'?® The federal court granted summary judgment, partly due to
the state court rulings in the Crest v. Padilla cases, and also because
California had stopped enforcing the diversity mandates.'?’

Both California mandated diversity laws faced Equal Protection
challenges under the California constitution, which arguably applies a
stricter standard than the federal constitution in certain contexts.'?® The
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courts ruled that mandating specific demographic representation constitutes
discrimination unless it passes strict scrutiny. While the state had argued
these laws were justified to remedy historical discrimination and improve
corporate governance, the courts found these justifications insufficient under
the California Equal Protection clause.'?’

These diversity mandates represent a bold, although constitutionally
contested, effort to reshape corporate governance through demographic
inclusion in California. By requiring publicly held corporations
headquartered in California to include women and members of
underrepresented communities on their boards, the state sought to remedy
historic exclusion and improve governance outcomes through enhanced
diversity."*®  Although these decisions may curtail state-level
experimentation with diversity quotas, they have at a minimum, catalyzed a
broader conversation about how corporate law should or could address
structural inequities.

B. Other States

Beyond California, other states have passed less impactful legislation,
which typically focuses on having companies in their state disclose their
board composition, rather than mandating specific diversity quotas.'’' At
least 11 other states have enacted or considered diversity laws.'** But instead
of focusing on mandating minimum numbers of female directors (like in
California), these statutes focus on disclosure about the composition of
boards of companies headquartered in their state.'** For example, public
companies headquartered in New York must disclose the number of female
board members biennially.'”** Maryland and Illinois have also enacted
disclosure requirements about board diversity for companies in their
respective states.'*
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In Washington, however, public companies headquartered in that state
must have at least 25 percent female representation on their boards, or similar
to the “comply or explain” rule adopted by NASDAQ and described in more
detail below, must disclose to shareholders why it does not comply with the
25% rule.'*® The remedy for noncompliance is limited: if the company fails
to provide required disclosures, a shareholder may apply for a court order
requiring the information.'*” Corporate actions are not invalidated and there
is no fine or other penalty for noncompliance.'*® This limited remedy may
account for why the law has not to date been challenged. These types of
“comply or explain” type of regulations are a voluntary way to achieve
accountability.'*’

C. NASDAQ Mandates

The National Association of Securities Dealers Automated Quotations,
commonly referred to as NASDAQ, is a global electronic marketplace.'*
NASDAQ adopted a “comply or explain” board diversity rule for those
companies listed on their exchange.'*' On August 6, 2021, the Securities and
Exchange Commission (SEC) approved these rules for those companies
listed on NASDAQ.'* These rules required companies listed on Nasdaq’s
U.S. exchange to: (1) publicly disclose board-level diversity statistics
annually using a standardized template; and (2) have in place at least two
diverse directors (one woman and one underrepresented minority or
LGBTQ+)—or publicly explain why they do not meet this minimum
diversity requirement.'* This was an attempt not to require specific quotas
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for the boards of listed companies, but instead to move towards public
disclosure and greater awareness.'**

NASDAQ’s Rule 5605(f)(2) specified the diversity requirement for
companies listed on NASDAQ.'** Each listed company was required to have,
or explain why it does not have, at least two members of its board of directors
who are diverse, including: (1) at least one Diverse director who self-
identifies as Female; and (2) at least one Diverse director who self-identifies
as an Underrepresented Minority or LGBTQ+."*® These terms were defined
in the Rule as follows:

“Female” [was defined as] an individual who self-
identifies her gender as a woman, without regard to the
individual’s designated sex at birth. “LGBTQ+” [was
defined as] an individual who self-identifies as any of the
following: lesbian, gay, bisexual, transgender, or as a
member of the queer community. “Underrepresented
Minority” [was defined as] an individual who self-identifies
as one or more of the following: Black or African American,
Hispanic or Latinx, Asian, Native American or Alaska
Native, Native Hawaiian or Pacific Islander, or Two or
More Races or Ethnicities."*’

According to the NASDAQ “comply or explain” rule, a company could
clearly choose to not comply with the suggested diversity objectives and
simply explain why the company does not comply.'** Companies could (and
did) choose to explain themselves either by communication through its
annual proxy statement or even placing this explanation on the company’s
website.'*” NASDAQ stated that it would not attempt to assess this
explanation from any companies that chose to explain rather than comply.'
In fact, even the following statement would be sufficient: “The Company

144 Felicia A. Henderson, Zoe Kinias, & Claudia Zeisberger, How Nasdaq'’s Board Diversity
Rule Creates Potential for Real Change, INSEAD KNOWLEDGE (Dec. 22, 2021),
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145 Order Approving Proposed Rule Changes, as modified by Amendments No.1, To Adopt
Listing Rules Related to Board Diversity and To Offer Certain Listed Companies Access to
a Complimentary Board Recruiting Service, Exchange Act Release No. 34-92590, 86 Fed.
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does not meet the diversity objectives of Rule 5605 (f)(2)(C) because it does
not believe NASDAQ’s listing rule is appropriate.”’>' Such an explanation
as an “out” would potentially inspire explanations rather than the harder
route of compliance. More stringent explanations should have been
required.'**

On December 11, 2024, in a 9-8 narrow decision, the U.S. Court of
Appeals for the Fifth Circuit vacated the SEC’s approval of the NASDAQ
“Comply or Explain” Diversity Rule.'”> The 5th Circuit found that the
mandated diversity rules were inconsistent with the goals of the Securities
Exchange Act of 1934 and that the SEC’s approval was arbitrary and
capricious under the Administrative Procedure Act (APA).'>* Moreover, the
court emphasized that the diversity mandate did not fall within the SEC’s
core mandate of preventing fraud, protecting investors, and promoting fair
markets. ">

As a result, NASDAQ companies are no longer required to comply with
diversity mandates or explain why they do not meet these targets.'>® This
decision came after the California mandated diversity court decisions. The
Fifth Circuit’s ruling marked the death knell of mandated corporate board
diversity rules.

Nevertheless, the Fifth Circuit’s opinion clearly left open the possibility
that the states may enact future legislation in this area. The opinion stated,
“Nothing prevents companies from voluntarily disclosing—or even
advertising—their directors’ social, demographic, political, or any other
characteristics.”'®” Moreover, investors remain interested in this area and
disclosure of such board diversity may be pivotal to investors remaining with
the company or their decision to invest in the first place.

D. NYSE Board Diversity Initiative

The competing New York Stock Exchange (NYSE) did not enact
specific diversity mandates like the NASDAQ did. Instead, they developed
several methods to help increase the representation of women and
underrepresented minorities on the boards of NYSE publicly traded

151 1
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154 Id. at 184-85.

155 Id at 168.

156 Id. at 185.

157 Id. at 176 n.4.
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companies.'>® The NYSE organized a Board Advisory Council (now called
the CEO Council), which is made up of Chief Executive Officers of NY SE-
listed companies from both genders.'” These CEOs help to identify and
recommend candidates to serve on boards.'®

In addition, the NYSE provides curated board searches.'®' This is a free
service for any NYSE listed company that would like to refresh its board
with new, curated candidates.!®> NYSE maintains a list of “1100+ CEO-
vetted board-ready candidates” that any NYSE-listed company can
request.163 Thus far, this service has led to over 50 different board
placements.'®*

Although these efforts are laudable and clearly meant to help NYSE-
listed companies find qualified board candidates, there is no required focus
on any elements of diversity for prospective candidates.'®® Moreover, the
system remains in a vicious cycle; nominating committees on company
boards recommend new board members, who are individuals that tend to be
from similar social circles or schools.!®® In fact, social connections to the
CEO remain a critical factor in increasing the likelihood for one to be
nominated.'®” This continues the perpetual circle of “who you know” and is
a contributing factor to a lack of diversity on corporate boards.

E. Shareholder Proposals Focused on Diversity Issues

A shareholder proposal is defined as a formal suggestion that is made by
a shareholder or a group of shareholders which tries to change company
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Priorities, INTELLIGIZE, https://www.intelligize.com/solution/strategy/executive-board-
composition/#:~:text=The%20New%20Y ork%20Stock%20Exchange,a%20plan%20for%20
increasing%?20diversity [https://perma.cc/V35K-D9Y4] (last visited Sep. 29, 2025).
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policies or procedures.'®® Shareholders must meet certain minimum holding
requirements to submit such a proposal:'® (1) at least $2,000 in market value
of the company's securities entitled to vote on the proposal for at least three
years; or (2) at least $15,000 in market value of the company's securities
entitled to vote on the proposal for at least two years; or (3) at least $25,000
in market value of the company's securities entitled to vote on the proposal
for at least one year. '

This helps to restrict such proposals to those who have a vested interest.
Shareholder proposals cannot bind the company to take certain action; they
are seen more as a referendum for the company to consider taking action
should enough shareholders vote in favor of the proposal.'”! Common topics
include voting rights, executive and management compensation, and social
issues.'”?

Recent reporting shows that despite the retreat from DEI, shareholders
of many well-known and large companies have defeated recent anti-DEI
shareholder proposals.'”* Despite many of these same companies removing
or rebranding their DEI programs (see Part II B of this article), the same
companies are recommending that their shareholders vote down anti-DEI
shareholder proposals.'”

For example, investment bank Goldman Sachs removed references to
DEI in its most recent annual report, but the firm recommended that
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sharecholders vote against two separate shareholder anti-DEI proposals.'”

Shareholders overwhelmingly rejected the anti-DEI proposals with 98% of
the vote against a total retreat away from DEI and diversity.'” Similar votes
have occurred at other companies such as Coca-Cola, Pfizer, and Pepsi, just
to name a few.'”” Prior to 2025, most of the shareholder proposals which
involved diversity issues were pro-diversity (and also typically rejected by
shareholders).'”™ Clearly, shareholder proposals represent a litmus-like test
to understand the appetite for either focused pro-DEI measures or, as more
recently shown, anti-DEI measures.

Iv. ROLE OF INSTITUTIONAL INVESTORS FOR BOARD DIVERSITY AND
WITH DEI

Both institutional investors as well as proxy advisory firms have taken
an active role in encouraging board diversity. BlackRock, State Street, and
Vanguard, the three largest fund managers (colloquially known as the “Big
Three”), all enacted various policies that focus on diversity.'” Through such
policies, the fund managers use their power as significant shareholders to
withhold their votes in electing directors, especially directors who served on
a nominating committee.'® Estimates show that the Big Three control about
25% of the votes of most S&P 500 companies.'®' This demonstrates exactly
how much they could exercise their shareholding power and impact
shareholder voting.

Proxy voting is the process by which shareholders vote on important
issues, including on the slate of the company’s board of directors.'®
Nominating committees are responsible for the composition of the
company’s board as they provide management’s slate of candidates to serve
as directors. Studies have shown that directors who are on the company’s
nominating committee are therefore held responsible if there is a lack of
diversity on the board.'®* The Big Three would ask the companies in which
they had invested to explain why the company lacked corporate board
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diversity, if the investee company’s board lacked diversity.'** These funds
would then typically threaten to vote against the incumbent directors if a
company did not become more diverse.'®’

The largest proxy advisory firms, Institutional Shareholder Services
(ISS) and Glass Lewis, also recommended that shareholders vote against
nominating committee chairs if the companies' boards were not sufficiently
gender diverse.'® However, on February 11, 2025, ISS announced that the
firm would “indefinitely halt consideration of certain diversity factors in
making vote recommendations with respect to directors at U.S. companies,”
and will “no longer consider the gender and racial and/or ethnic diversity of
a company’s board when making vote recommendations with respect to the
election or re-election of directors at U.S. companies.”'®’

Despite this initial focus on improving board diversity, the Big Three
fund management companies revised their policies in 2025, based on the
wider nationwide movement away from DEI and a dwindling focus on
requiring diversity.'*® The following provides a more detailed description of
the diversity policies of the Big Three, including the legal challenges they
have faced.

A. BlackRock

BlackRock is the world’s largest asset manager and was at the forefront
of pushing for greater diversity on corporate boards before the SFFA
decision.'®® The company has undergone a noticeable shift in its approach to
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DElI issues. Whereas BlackRock initially had a strong public commitment to
DEI following the Black Lives Matter and racial justice movements in 2020
and beyond, the company has more recently adopted a more cautious and
measured policy framework.'"’

Following the murder of George Floyd and the ensuing public reckoning
with systemic racism, BlackRock took a highly visible stance on diversity."'
The company announced several aspirational goals, including increasing
both Black and Latinx representation in its own U.S. workforce by 30% and
doubling the number of Black and Latinx senior leaders by 2024.'"
Furthermore, BlackRock began to require hiring managers to interview
diverse candidates for open jobs and incorporate DEI metrics into
management evaluations.'®® These efforts were internal but set the stage for
how they would view the companies they invested in by “putting their money
where their mouth was” through these concrete internal actions.

BlackRock’s proxy voting guidelines reflected their desired emphasis on
improving diversity. Until 2023, BlackRock had the expectation that the
boards of companies it invested in would have a minimum of 30% diversity,
defined by at least two women and one underrepresented racial or ethnic
minority serving on the investee company’s board.'” Companies that failed
to meet these BlackRock aspirational benchmarks without an adequate
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explanation risked BlackRock voting against the company’s nominating or
governance committee members.'”> It should be noted that this is
sacrilegious in the world of institutional investors, who almost always go
along with management and vote for the company’s slate of directors.'*®

By late 2024, BlackRock had begun to pull back from these earlier
efforts. Internal memoranda revealed that these mandated diversity quotas
had been allowed to expire and eliminated the requirement for diverse hiring
slates.’”” In addition, BlackRock dissolved its dedicated DEI team and
merged it into a new, rebranded organizational Talent and Culture unit."”®

BlackRock conspicuously omitted references to DEI in its 2024 Annual
Report and eliminated discussing the demographic breakdowns of its own
workforce.'” This was a noticeable departure from previous years. In 2025,
BlackRock also revised their proxy voting guidelines so that these guidelines
no longer included the 30% diversity expectation and instead used vague
language about “board composition.”?*® Although BlackRock retained the
option to vote against the slate of directors if the investee company is an
outlier on diversity, this discretion is limited to situations where investee
companies are significantly below market norms.?!

These policy reversals from BlackRock came against a backdrop of
intensified legal and political scrutiny of DEI programs. In 2025, the Trump
administration, through several administrative actions, has challenged the
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legality of corporate affirmative action programs.”*® BlackRock explicitly
cited changes to the “U.S. legal and policy environment” as the rationale for
its internal restructuring.’®?

Although aspirational, goals (unlike specific quotas or mandates) are not
inherently illegal, but their implementation—especially when tied to hiring
outcomes—can raise possible Title VII concerns, which prohibits
employment discrimination based on race, color, religion, sex, and national
origin.?** BlackRock’s shift away from quantitative diversity targets and its
reliance on more general language reflects an attempt to mitigate potential
legal exposure.

As a leading institutional investor, BlackRock’s proxy voting policies
influence hundreds of publicly traded companies. Its retreat from clear
diversity metrics may reduce pressure on corporate boards to pursue
demographic diversity. Moreover, as demographic disclosures become less
common, shareholders and regulators may find it increasingly difficult to
monitor diversity progress. This trend, if it continues, could erode
transparency in corporate governance, undermining years of progress toward
inclusive practices.

In addition to this pressure and possible legal action against BlackRock
at the federal level, BlackRock also faced lawsuits and pressure in several
states. The firm became the focal point of a mounting conservative-state
pushback on its investment policies, especially regarding board diversity and
climate activism.”*> Though these legal challenges are not exclusively about
racial or gender diversity, they form part of a broad anti-ESG and anti-DEI
backlash. BlackRock’s efforts to promote diverse and climate-conscious
investee boards are closely tied to its ESG identity. These legal challenges
are discussed in more detail below, since some of these lawsuits involve the
other institutional investors as well as the two main proxy advisers.
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2025), https://www.businessinsider.com/blackrock-removes-dei-wording-annual-review-
larry-fink-2025-2 [https://perma.cc/V86M-7XS6].
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B. Vanguard

Vanguard, the world’s second-largest asset manager, has historically
endorsed corporate board diversity. Although Vanguard never imposed
specific quotas or numerical thresholds for diversity on the boards of its
investee companies, the firm’s pre-2025 proxy policies included language
which endorsed such characteristics as part of board composition.’*®
Specifically, boards of Vanguard’s investee companies were expected to
disclose personal characteristics to demonstrate diversity of their boards.?’’
Moreover, should an investee company fail to meet Vanguard’s diversity
expectations, even absent formal targets, then the firm would potentially use
its proxy voting function to vote against management’s slate of directors.**®

On January 31, 2025, Vanguard removed language from its U.S. proxy
voting policy advising boards to “represent diversity of personal
characteristics, inclusive of at least diversity in gender, race and ethnicity.”*"
Vanguard replaced prior demographic guidance with broader considerations:
boards should be “fit for purpose” by reflecting a breadth of skills,
experience, perspective, and personal characteristics such as age, gender, or
race/ethnicity.”'® The 2025 revised policy removed previous language that
provided for negative votes against nominating committee chairs for
insufficient action to achieve “appropriately representative” board
composition, as well as language stating that boards should, “at a minimum,
represent a diversity of personal characteristics, inclusive of at least diversity
in gender, race, and ethnicity on the board.”?'' Nevertheless, “the 2025
policy continues to emphasize the importance of ‘cognitive diversity’ to

206 See, e.g., Rajeev Kumar, Vanguard, 2021 Voting Policy Updates, GEORGESON (Dec.
2020), https://content-
assets.computershare.com/eh96rkuu9740/ad67¢8abd94543b1bf6688fac163b670/576b26608
c0e52de4059da88f1a3c771/Vanguard-2021-Voting-Policy-Updates.pdf
[https://perma.cc/S4MI-8K4E] (explaining case-by-case voting and potential votes against
directors for “insufficient progress on board diversity or board-diversity-related disclosure,”
without prescribing quotas); Daniel Chang, Vanguard’s 2023 Voting Policy Updates,
GEORGESON (Jan. 27, 2023), https://www.georgeson.com/us/insights/proxy-
solicitation/vanguard-2023-voting-policy-updates [https://perma.cc/BT3L-2DPW]
(summarizing Vanguard’s policy emphasizing disclosure of directors’ personal
characteristics and board-composition rationale, with no numeric thresholds).

207 Chang, supra note 206.

208 Kumar, supra note 206.

209 Kerber, supra note 9.
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effective boards, resulting from an appropriate breadth of skills and
experience, as well as a diversity of personal characteristics, such as age,
gender or race/ethnicity.”?'* Finally, the 2025 revised policy provides for
potential negative votes against nominating committee chairs if the board
composition or related disclosure is inconsistent with relevant “market-
specific governance frameworks or market norms.”?"?

C. State Street

State Street Corporation, like BlackRock and Vanguard, also established
itself as a leading proponent of board diversity. Most famously, way back in
2017, the firm installed a “Fearless Girl” statue that was intentionally placed
opposite the Charging Bull statue on Wall Street.”'* This statue was largely
symbolic and was meant to promote gender diversity on corporate boards.

In 2022, State Street adopted a robust set of diversity-related
expectations for companies in its investment portfolio. These policies
required public disclosure of demographic diversity data and instituted the
following numerical thresholds the firm expected for board diversity for its
investee companies: (1) at least one female board member at all investee
companies in the S&P 500, FTSE 100, and ASX 100; (2) beginning in 2023,
a target of 30% female board representation for companies contained in the
major indices; and (3) at least one self-identified racial or ethnic minority
director for S&P 500 and FTSE 100 companies.*'

If an investee company failed to comply with State Street’s diversity
expectations, State Street may have opted to vote against the chair of the
company’s nominating committee.”'¢ State Street publicly committed to
holding their investee company’s boards accountable for making progress on

22 g
213 17
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500 Index: What It’s for and Why It’s Important in Investing, INVESTOPEDIA (Sep. 10, 2025),
https://www.investopedia.com/terms/s/sp500.asp [https://perma.cc/S6PG-PXTE].
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Policies and Priorities for 2022, GIBSON DUNN (Jan. 25, 2022),
https://www.gibsondunn.com/blackrock-vanguard-and-state-street-update-corporate-
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board diversity and emphasized that diversity disclosure and composition
would be key voting considerations.*”

However, by March 2025, State Street abandoned its prior numerical
thresholds and removed “all of the previous numerical diversity targets from
its board composition policy.”*'® In revised proxy voting guidelines, SSGA
eliminated the 30% gender target and no longer required companies to have
a minimum number of racially or ethnically diverse board members.?'? Like
other investment funds, State Street redefined diversity under the broader
umbrella of “board composition,” with an emphasis on experience, skills,
and perspectives—but no mandated demographic traits.**°

The firm also stated that decisions on board composition should be made
by the nominating committee, not dictated by investors.”?! State Street
further clarified that it would no longer automatically vote against directors
for failing to meet diversity metrics.”** The revised State Street policies go
“further than BlackRock and Vanguard by not including explicit language
indicating that State Street may still take negative voting action against
market outliers.”**

D. Legal Challenges

The initiatives described above by the Big Three funds as well as by the
well-known proxy advisory firms to improve and encourage corporate board
diversity have sparked legal and political backlash, particularly from
Republican-led states such as Texas and Tennessee. These legal challenges
are described in greater detail below.

1. Tennessee v. BlackRock

On December 18, 2023, the Tennessee Attorney General filed a lawsuit
against BlackRock under the Tennessee Consumer Protection Act.”** The
complaint alleged that BlackRock made materially misleading statements to
Tennessee consumers by misrepresenting the role of ESG considerations in
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218 CoOLEY, supra note 210.

219 14
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224 See Civil Enforcement Complaint at 1, State, ex. rel. Skrmetti v. BlackRock, Inc., No.
23-CV-618 (Tenn. Cir. Ct. Williamson Cnty. Ct. Dec. 18, 2023).
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its investment decision—making.225 In other words, Tennessee was accusing
BlackRock of articulating two inconsistent positions: one focusing solely on
money and the other focusing on social issues that mattered to BlackRock,
including corporate board diversity.**

The case settled on January 17, 2025, without admission of
wrongdoing.”*” BlackRock agreed to the following: it would (1) enhance
disclosures on ESG integration in fund offerings; (2) improve proxy voting
transparency; (3) conduct periodic audits of ESG representations; and
(4) maintain a firewall between dedicated ESG funds and conventional
portfolios.?®

2. Texas Antitrust Litigation

In late 2024, the Texas Attorney General joined a coalition of eventually
twelve Republican-led states in filing an antitrust lawsuit against BlackRock,
Vanguard, and State Street.”*’ The lawsuit alleged that these three investment
firms engaged in anticompetitive collusion by coordinating ESG shareholder
activism to suppress fossil fuel investment, thereby distorting markets and
raising energy prices.”*’ In August 2025, a federal court largely denied
BlackRock’s motion to dismiss, allowing most of the antitrust and unfair
trade practice claims to proceed.”' While a few state-law counts were
dismissed, the ruling validated the novel theory that coordinated ESG

activism may constitute concerted anticompetitive conduct.**?

3. Blacklists

25 Id. at 8.

226 14

227 Settlement Agreement, State, ex rel. Skrmetti v. BlackRock, Inc., No. 23-CV-618 (Tenn.
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Inc., No. 24-cv-00437 (E.D. Tex. Nov. 27, 2024); and 15 U.S.C. § 18.
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article).

231 Memorandum Opinion & Order on Motions to Dismiss at 3, 5, 61, Texas v. BlackRock,
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In addition to the above antitrust lawsuit, Texas had previously placed
BlackRock on a state “divestment list” in 2022, resulting in over $8.5 billion
in state pension funds being withdrawn from BlackRock.”* Texas later
reinstated BlackRock in 2025, but the financial and reputational impact of
the blacklist remains substantial.*** State blacklists directly restrict their
public fiduciaries from awarding new mandates to any blacklisted firms and
may even require divestment of existing assets as seen initially in Texas.**

BlackRock remains on blacklists for Indiana and Oklahoma.”*® In
Oklahoma, the state maintains a statutory “Restricted Financial Company
List” under their Energy Discrimination Elimination Act, which can bar any
state business with blacklisted firms.>*’ Indiana utilized both state
regulations as well as procurement rules to exclude BlackRock from
managing any state assets.”® In 2023, the state enacted a law that directed
the Indiana Public Retirement System (INPRS) to base investment and
proxy-voting decisions on pecuniary factors only.**° State Treasurer Daniel
Elliott placed BlackRock on an ESG “watchlist,” and it was not too long
before the INPRS board voted to remove BlackRock from handling state
assets citing “ESG violations.”**" For context, the INPRS has about $50

233 Leo E. Strine, Jr., Ignorance is Strength: Climate Change, Corporate Governance,
Politics, and the English Language, 5 J.L. & POL. ECON. 170, 174 (2025).
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billion assets under management.”*' This translates into lost assets under
management for BlackRock as well as lost fees and a signaling effect to other
states.

Even before Indiana’s actions, in December 2022, Florida announced it
would pull $2 billion of assets under management from BlackRock, which
was the largest anti-ESG withdrawal by any state at that time.*** Florida also
enacted a resolution that investment decisions be made only on pecuniary
factors.*** Over 20 other states have also voiced concern about how
BlackRock’s fiduciary duties can be reconciled with their social agenda,
including increasing corporate board diversity.***

4. Proxy Advisory Laws and First Amendment Challenges

In 2025, Texas enacted legislation (S.B. 2337) that restricted the use of
ESG and DEI metrics by proxy advisory firms, such as Institutional
Shareholder Services (ISS) and Glass Lewis.?** The law mandates that proxy
advice based on non-financial criteria, such as corporate board diversity,
must be justified by economic impact analyses and labeled with
disclaimers.?*® In response, ISS and Glass Lewis filed suit in the United
States District Court for the Western District of Texas, arguing the law
violates their First Amendment rights by compelling speech and restricting
viewpoint expression.’’’ The case raises critical questions about the
constitutional limits of state intervention in proxy voting and advisory
communications.

241 gbout Us, IND. PUB. RET. SYS., https://www.in.gov/inprs/about-us/
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In August 2025, Judge Alan D. Albright preliminarily enjoined
enforcement of S.B. 2337 against both proxy advisors.**® The case is
pending, with trial unlikely to start until February 2026.** After the
injunction was issued in the court case, the Texas Attorney General Ken
Paxton opened an investigation of ISS and Glass Lewis over alleged
“misleading” ESG/DEI-driven advice.”" Therefore, despite the ongoing
litigation, Texas continues to pressure the proxy advisory firms, even while
the law is on hold.

5. Legal and Strategic Implications of the Above Actions

The cumulative effect of these lawsuits and regulatory measures has
forced the Big Three investment firms, and possibly the proxy advisory
firms, to tone down their corporate board diversity focus. This all reflects a
growing movement by both the federal and numerous state governments to
curtail corporate engagement on diversity (and environmental) issues. The
same has been true for institutional investors who have been perceived to be
promoting ESG objectives.”' Recent research from corporate law professors
Zohar Goshen and Assaf Hamdani discusses how the largest institutional
investors have not used the power of their shareholding to influence their
investee companies to reach those ESG objectives.”*? Goshen and Hamdani
argue that original hopefulness attached to these investment funds has been
misplaced.”®® In the end, they conclude that believing these investors will
move the needle is “a very poor substitute for environmental regulation.”**

V. CORPORATE BOARD DIVERSITY DATA AND TRENDS
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It is important to note that demographic diversity achieved record levels
in 2024.*° However, the proportion of new directors who are
demographically diverse has decreased.

Data from the first part of 2025 indicates that large U.S. companies are
reversing the trend to appoint women to their boards.”*® In fact, the
percentage of women being appointed to the boards at S&P 500 firms
decreased from 41% for 2024 to 37% for the first five months of 2025.%7
This is the lowest percentage of female appointments in six years.”>® The
pushback is likely a reflection of the current “shifting policy environment”
under the second Trump administration.**’

After George Floyd’s death and the subsequent Black Lives Matter
movement, an estimated 185% increase in the appointment of African
American directors occurred in 2020 compared to 2019.2°° However, there
is also a slowdown in racial diversity as the share of Russell 3000 company
non-white directors fell from 48% to 31% from 2022 to 2024.°' New
directors of this same set of companies who are Black fell from 26% to 12%
over the same time period.**

When looking at the proportion of non-White women directors, the data
also shows a dramatic decrease. For the S&P 500 companies, new non-White
women directors had decreased from a peak of 19% in 2022 to only 12% in
2024.% The story is the same for new non-White women directors for
Russell 3000 companies, which has fallen from a high of 21% in 2022 to
12% in 2024.2%* This trend is concerning given the strides that had been made
in both gender and racial corporate board diversity before the SFFA
decision.*®

The Conference Board’s annual study in 2024 shows that racial diversity
is increasing, albeit at a slow pace.”®® For the S&P 500 companies, the
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proportion of non-White directors has risen from 20% in 2020 to 26% in
2024.%7 However, there was zero change from 2023 to 2024, with the
proportion holding steady at 26%.?%® For the Russell 3000, the proportion of
non-White directors has risen more modestly from 21% in 2020 to 23% in
2024.% Like with the S&P 500 companies, there was no change from 2023
to 2024, with the proportion holding steady at 23%.%"

However, the proportion of new directors with certain backgrounds is
decreasing significantly and concerningly. For the S&P 500 companies, the
number of new directors who identify as African American or Black has
dropped dramatically from 26% in 2022 to 10% in 2024.*’" A similar story
is seen with the new directors for the Russell 3000 companies, as those who
identify as African American or Black has fallen from 26% in 2022 to 12%
in 2024.>7

The share of new Hispanic or Latino directors also decreased from 2022
to 2024 for both the S&P 500 and Russell 3000 companies.””* In fact, the
only observed increase is for new directors who identify as from the Middle
East or North Africa; but the numbers of new directors from this background

is so negligible that the increase is almost irrelevant.?’*

Moreover, the proportion of new directors who self-identify as LGBTQ+
has fallen from 15% in 2023 to a paltry 3% in 2024 for the S&P 500
companies, and from 21% in 2023 to the same paltry 3% in 2024 for the
Russell 3000 companies.?”* Some of this may be due to issues of willingness
to self-identify, but the decreases are nonetheless dramatic.

To delve deeper into the data available, the gender and race
demographics in companies included in the S&P 1500 is analyzed below.?’®
This dataset is more expansive and includes not only more companies, but
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also companies not as “prestigious” as the S&P 500. The S&P shows similar
trends as both the S&P 500 and Russell 3000 companies detailed above.

Firstly, women directors in S&P 1500 companies have consistently
increased from 24% in 2020 to almost 31% in 2024. However, the percentage
increase has slowed each year. From 2023 to 2024, the percentage only
increased by 2% whereas from 2020 to 2021 the increase in female directors
was 9%. Similar trends in racial diversity were also observed in the S&P
1500 data. New black directors increased 37% from 2020 to 2021 but the
rate slowed significantly between 2023 and 2024 as the increase was only
1%.

The chart below shows that the addition of new women directors has
slowed significantly and that the year-to-year decrease in male directors is
also low. This helps illustrate that often the way that corporate boards
increase their diversity is through addition, and not subtraction. In other
words, they add a board seat for a woman or a person of color, but for the
most part, the non-diverse directors hang on to their seats.

No. of Year to Year to
Year No. of Men Year
Year Women .

Directors Change Directors Change

(in %) (in %)
2021 3,182 9.4 8,812 -2.5
2022 3,497 9.9 8,779 -0.4
2023 3,688 5.0 8,761 -0.2
2024 3,761 2.0 8,507 -2.9

A. Diversity by Sector

Another issue not typically discussed is diversity in specific corporate
sectors of the economy. Although one often hears about the lack of women
in the tech sector,””’ the data shows that the tech sector is hardly the worst
offender.””® Women on Boards (WOB), the non-profit organization which
has been promoting and tracking diversity of corporate boards for 15 years,

277 See, e.g., Jenny Little, Ten Years On, Why are There Still So Few Women In Tech?,
GUARDIAN (Jan. 2, 2020, at 07:19 ET),
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the Age of Unicorns, 72 HASTINGS L.J., 1453, 1464 (2021).
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2025// [https://perma.cc/Y2TA-Q6ML] (last visited Oct. 12, 2025).
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releases data based on the Russell 3000 companies every quarter.’”® For the
first quarter of 2025, the WOB data shows both the percentage of women on
boards in specific sectors as well as the percentage of companies in that
sector that have gender-balance.?®® The utilities sector shows the highest
percentage of women on boards at 35%, and has 27% of the companies in
that sector as gender-balanced.”®' Technology, perhaps surprisingly to some,
sits right in the middle of the sectors for gender diversity.”®* The financial
services sector and the energy sector, however, sit at the very bottom.*
Financial services companies have only 28% women representation on
boards in that sector, with a mere 8% of the financial services companies
achieving gender balance on their boards.”®* The energy sector has 27%
women representation on boards operating in the energy sector, with an even
lower number of gender-balance boards at a shockingly low 6%.%**

VI. PoLICY RECOMMENDATIONS

Despite recent judicial setbacks to statutory board diversity mandates as
described above, there are some possible alternative mechanisms for
promoting diversity on corporate boards. A more nuanced approach is
necessary to avoid constitutional challenges. Following from the SFFA
decision, any new efforts will need to avoid using race (or other benchmarks)
as criteria for corporate board nominations.

A. Disclosure-based Strategies

Disclosure is an important and a critical aspect of providing information
to shareholders and can happen without mandates. Companies can still lead
by example by providing comprehensive disclosures in their public
disclosure such as annual reports and proxy statements. Such public
disclosures could emphasize where their board stands regarding diversity
issues (i.e., a statement such as “Our board currently includes 30% women
and 20% racial/ethnic minorities”) and include their recruiting strategies to
improve that diversity over time. This approach preserves transparency
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without triggering potential legal challenges. Moreover, disclosure is a
fundamental attribute of the U.S. capital markets.**

In addition, the SEC could expand Regulation S-K Item 407(c)(2)(vi) to
require publicly traded companies to provide more granular, standardized
disclosures regarding the racial, ethnic, gender, and LGBTQ+ composition
of their boards and the processes by which directors are selected.”®” Such
transparency may enable shareholders, particularly institutional investors, to
exert market-based pressure on any companies that may be below
aspirational diversity levels. Former SEC Commissioner, Allison Herren
Lee, even said that more disclosure is the SEC’s “best toolkit” to increase
corporate board diversity for public companies.”® If expanding the
requirements in the current regulations are framed as increasing investor
protection, then such an expansion might overcome the challenges with
previous efforts to mandate board diversity.

B. Listing Standards

Another option would be to leverage listing standards. Unfortunately,
NASDAQ tried this with the “Comply or Explain” rule already.
Nevertheless, there could be ways to make this optional for listed companies,
with perhaps pressure on the companies to be at a minimum transparent for
their investors.

The SEC could mandate expanded diversity disclosures in both 10-K and
proxy statements—including voluntary self-identification by gender,
race/ethnicity, LGBTQ+, veteran, and disability status—and require
standard reporting formats.”® These reforms would significantly enhance
transparency. A similar bill, Improving Corporate Governance Through
Diversity Act of 2021, which mandated the same disclosures for public
companies was introduced in Congress, but never progressed.’”® Further
Congressional action, or SEC rulemaking, is highly unlikely in the current
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political climate which has been focused on curbing DEI throughout the
government as well as both in the educational and corporate world.

C. Shareholder Proposals

As discussed in Section IV E, shareholder proposals have been a tool for
both DEI as well as anti-DEI initiatives to be voted on by shareholders.
However, most shareholder proposals rarely pass. If passage rates were the
sole metric for measuring their success, then one might conclude that SEC
Rule 14a-8 is an anemic device at best. Shareholder proposals provide the
ability for shareholders—particularly minority investors—to voice concerns
and possibly push for changes. Research shows that even non-binding
resolutions such as shareholder proposals can result in incremental changes
in board composition when combined with continued and sustained
engagement in the issue.””!

Historically, only a small fraction of these proposals receives majority
support.””* In other words, the vast majority—as many as 95%—of
shareholder proposals fail. Nevertheless, their significance stretches well
beyond that binary outcome of passage or defeat. Shareholder proposals
catalyze dialogue, provide some pressure for corporate boards to adopt
reforms they would otherwise not likely address, and influence public norms
around corporate responsibility. Just the submission of a shareholder
proposal may provide information to investors, as outlined above. Some
might classify this as a “name and shame” type of strategy to call attention
to corporate boards that remain far from diverse, but shareholder proposals
remain a tool to inform investors and the public. To summarize, shareholder
proposals are agenda-setting, disclosure-forcing, and settlement-
catalyzing—even when they do not pass.

D. Tax Incentives or State-level Procurement Preferences

Market-driven incentives can also help to encourage corporate diversity
without direct (and possibly unconstitutional) regulation. As an example,
government agencies or large private-sector buyers could give contracting
and procurement preference to companies that have diverse boards, similar
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to existing supplier diversity programs.?* If such programs are voluntary and
non-exclusionary, they may be able to overcome any legal challenges.

E. Improved Diverse Pipeline

Nominating committees may have issues in “finding” diverse
candidates. These committees, with incumbent board directors serving on
them, tend to utilize their own networks in identifying possible new board
members. One suggested response to this issue is to professionalize the
pipeline of candidates beyond the normal networks of incumbent board
members. Boards can (1) adopt a skills matrix tied to strategy; (2) authorize
competitive searches with third-party firms and require that shortlists of
potential nominees include multiple candidates from historically
underrepresented groups (a “Rooney Rule”-style process®®); and/or
(3) disclose their efforts and any outcomes in the company’s proxy to create
accountability.**®

Companies can also create purpose-built channels for identifying diverse
candidates. Firstly, they can create “observer” seats for current senior
executives or who are otherwise already connected to the company such as
those working at major customers or suppliers. Companies can also create
advisory boards with specified term limits to evaluate prospective board
members. Finally, companies can create portfolio-wide funnels into private
equity or venture capital firms that can rotate identified potential candidates
on their portfolio-company boards. This helps give those identified
candidates experience of sitting on a board until seats open up on their own
publicly listed company.?*®

There is also a need for improving mentorship, training, and sponsorship
of underrepresented potential board members. These are all so-called “soft”
efforts but can help move the needle for diverse candidates to be identified
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and board ready. They are not substitutes to the above strategies to increase
the possible pool of candidates, but rather complementary actions While
having incumbent board members mentor potential candidates can be a
valuable way for those candidates to learn more about the roles of directors,
formal sponsoring of potential candidates outperforms mentorship in
advancing underrepresented identified board candidates.”’ In this manner,
corporate boards should pair potential candidates (likely senior executives in
the company) with incumbent directors who can advocate for them when
board seats open.***

CONCLUSION

After the Supreme Court’s decision in Students for Fair Admissions v.
Harvard, which invalidated the use of race-conscious admissions in colleges
and universities, the legal landscape for diversity initiatives—including
those in corporate governance—has grown more uncertain.”®® This decision
negating affirmative action has already influenced debates over the legality
of board diversity mandates and corporate affirmative action policies.’*
Nevertheless, while SFFA highlights the constitutional limits of explicit
racial classifications in higher education, it does not negate the well-
established empirical and fiduciary rationales for cultivating diverse
corporate boards.*"!

Board diversity has long been associated with improved governance
quality, risk oversight, and firm value.*** Directors from varied racial,
gender, and professional backgrounds tend to bring distinct perspectives,
enhance deliberative processes, and challenge cognitive homogeneity, thus
mitigating groupthink.*®> The consulting firm McKinsey found that
ethnically diverse executive teams are significantly more likely to
outperform peers in profitability.*** These market-based pressures create de
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facto incentives for board diversity that do not implicate constitutional
scrutiny—yet may accomplish similar inclusion outcomes.

Post-SFFA, corporate governance actors must also reframe the case for
diversity in terms of legally cognizable business goals: enhancing
stakeholder —engagement, promoting reputational resilience, and
strengthening regulatory compliance.’® Efforts to foster diversity through
race-neutral structural reforms—such as expanding recruitment pools for
new directors, adopting Rooney Rule-style policies such as in the National
Football League—may survive judicial scrutiny even as explicit quotas or
mandates have been declared illegal.>*

Finally, corporations should emphasize that board diversity is not a
proxy for racial essentialism but rather a proxy for epistemic pluralism—the
idea that diverse lived experiences contribute to more effective corporate
oversight.*”” This framing situates diversity within the core objectives of
corporate law: ensuring responsible governance, managing risk, and
maximizing shareholder value over the long term. While SFFA4 may signal
the decline of formal affirmative action regimes, it should not deter boards
from pursuing inclusive excellence as a matter of fiduciary prudence,
investor expectation, and business strategy.
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